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T 3T, FET BTG [oeh, (FS-VID), JEHETIG- I, ey §RT SR
IqeT ICA feenien ¥ glod
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, fo the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods ina
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec 109
of the Finance (No.2) Act, 1998.

Www(eﬁa)ﬁmmﬁ 2001 & a9 9 & sitnia il yuw=r e su—s # <) ufyat
4, U ey & Ul ey IR feEfe @ A 99 & WieR ooty vd o ey @) g
frdl @ |er SRR e AT SAT IRt | S Wi WiaT 3. BT gereld @ e ORT 35— #
iR o & Yam & agg & 9T SRR-6 T B 9y O B9 =Ry |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA 1944 an appeal lies to :- -
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the special’ bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Ptram, New Delhi-1'in all matters relating to classrflcatlon valuation and.
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To the west: regional bench of Customs Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New-Metal. Hospltal Compound Meghani Nagar, Ahmedabad : 380
016. in‘case of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadrupllcate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. -
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if exmsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attentlon in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules 1982.
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1994) :
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excise Act; 1944, Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, “Duty demanded” shall mclude
()  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken
(i)  amount payable under Rule 6 of the Cenvat Credit Rules
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In view of above -an appeal agalnst thls order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penaity

alone is in dispute.”
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ORDER-IN-APPEAL

This is an appeal filed by the department against Order-in-original No. SD-
01/06/AC/Interactive/2017-18 dated 11/05/2017 (hereinafter referred to as ‘the
impugned order’) passed by the Assistant Commissioner, Division-l, Service Tax,

Ahmedabad (hereinafter referred to as ‘the adjudicating authority’).

2. Briefly stated the facts of the case are that on the basis of searches conducted at
the premises of M/s Interactive Manpower Solutions Pvt. Ltd., 4, Saujanya row House,
Near Darpan Six_roads, Ahmedbad (hereinafter referred to as ‘the respondent’), who
were providing services under the category of ‘Manpower Receuitment Agency’, it was
detected, inter alia, that the respondent had incurred expenditure in foreign currency
towards various services during the financial years 2010-11 to 2014-15 such as (i)
“Business Support service”; (i) “Online Information and database Access or Retrieval
Service” and (iii) “Intellectual Property Services”. As these services were provided from
outside India, the respondent as recipient appeared to be liable to pay Service Tax
under Reverse Charge Mechanism (RCM) in terms of Section 65A of the Finance Act,
1994 read with clause (iii) of Rule 3 of the Taxation of Services (Provided from Outside
India and received in India) Rules, 2006 under the respective categories of taxable
service. On the basis of investigations, a demand Show Cause Notice F.No. STC/04-
27/0&AJADC/Prev(D-1)/2015-16 dated 16/10/2015 (hereinafter ‘the SCN) was issued to
the respondent that was adjudicated by the adjudicating authority by issuing the
impugned order. In the impugned order the demand of Service Tax amounting to
Rs.28,54,853/- oh ‘Business Support service’ has been confirmed under proviso to
Section 73(1) of the finance act, 1994 along with interest under Section 75 of the
Finance Act, 1994 but refrained from imposing penalty under Section 76 and Section 78
of the Finance Act, 1994. In the impugned order the demands in respect of “Online

Information and database Access or Retrieval Service” and ‘Intellectual Property

Services” have been dropped.

3. On going through the grounds of appeal filed by the department, it is seen that
only plea is that even though the adjudicating authority had confirmed demand under
proviso to section'73(1) of the Finance Act, 1994 in respect of Service Tax demand on
‘Business Support service’, received by the respondent from a foreign service provider
and not paid under RCM, no. mandatory penalty under section 78 of the Finance Act,
1994 has been imposed upon the appellant. The departmental appeal contends that the
respondent had contravened the provisions of Section 68Qir§a’c‘§?\ﬁ;’c‘-h\s\fction 88 of the
Finance Act, 1994 and Rules 2 & 6 of the Service S 10G4%
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provisions of Section 70 of the ‘Finance Act, 1994 read-with Rule 7 of the Service Tax
rules, 1994 by way of suppression of facts and extended period was invoked under
proviso to Section 7391) of the Finance Act, 1994 and therefore, penalty under Section
78 of Finance Act, 1994 was required to be imposed on the appellant. The adjudicating
" authority refraining from imposing penalty under section 78 of the Finahce Act, 1994 by
citing the ground that the respondent had paid service Tax under RCM, utilized
CENVAT credit and had been sanctioned refund under rule 5 of CCR, 2004 read with
notification No. 27/2012-CE and hence there was no loss of revenue to the government -
as the situation was Revenue Neutral is not in consonance with the provisions of
Section 78 of the Finance Act, 1994 (analogous to Section 11AC of Central Excise Act,
1944). It has been in the departmental appeal that Hon'ble Supreme Court in the case
of U.O.1. vs. Dharmendra Textile Processors — 2008 (231) E.L.T. 3 9S.C.) had held that
penalty under Section 11AC of the Central Excise Act, 1944 is mandatory and there is
no discretion to the authorities on quantum of such penalty. Similar view was expressed
by Hon'ble Supreme court in the case of U.O.1. vs Rajasthan Spinning & Weaving Mills
— 2009 (238) E.L.T. 3 (SC) where it has been held that Mandatory penalty under
Section 11AC of CEA, 1944 is not applicable to every case of non-payment or short-
payment of duty but authorities have no discretion on quantum and penalty equal to
duty must be imposed once section 11AC ibid is applicable. Penalty under section
11AC of CEA, 1944 is punishment for an act of deliberate deception by the assessee
with the intent to evade duty by adopting any of the means mentioned in Section 11AC
of CEA, 1944. It has been further been pointed out in the grounds of appeal that the
Supreme Court has also held that conditions that extend normal period of limitation for

demand to five years under Section 11A also attract imposition of penalty under

Section 11AC.

4, Personal hearing in the appeal was held on 14/03/2018, attended by Shri Bishen
R. Shah, C.A. The learned C.A. reiterated the grounds filed before the adjudicating

authority and pleaded that as per place of supply of services, the service was not

taxable.

5. | have carefully gone through the facts of the case on records and the grounds of
appeal filed by the department. At the outset it is pertinent to note that the department is
not in appeal against the dropping of Service Tax demand in respect of the services of
“Online Information and database Access Or Retrieval Service” and “Intellectual
Property Services”. Therefore there is no need to discuss the merits of these services
in the instant order. The only issus to be decided is whether |t was legally binding on
the adjudicating authgrlty to impose pe‘nalty under /Sectron 78 of“t e Finance Act, 1994

i -\
in respect of Service Tax demand confirmed by"mvo ing exte de;i period being such
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Service Tax that was not paid by the respondent under RCM on ‘Business Support

service' received from a foreign service provider.

6. On going through the discussions in paragraph 27.8, 27.8.1, 27.8.2 and 27.8.3 of
the impugned order it is seen that the charge of suppression of facts has been upheld
and the plea raised by the respondent that extended period of demand was not
invokable has been rejected by the adjudicating authority who has held that the plea
that in a revenue neutral situation extended period of demand cannot be invoked is not
acceptable as there was suppression of fact with intention to evade Service Tax.
Contrastingly, in paragraph 27.11.4 of the impugned order, the adjudicating authority
has dropped the proposal to impose penalty under section 78 and Section 76 of the
Finance Act, 1994 on the ground of Revenue Neutrality. It has also been held that he
agrees. with all the citations relied upon by the respondent in this regard. There are
about 13 case laws discussed in paragraph 27.11.3 of the impugned order that were
relied upon by the respondent. The issues dealt with in these case laws are that refund
of Service Tax paid under RCM has been allowed; CENVAT credit of Tax paid under
RCM is allowed; it has been held that in the case of revenue neutrality there can be no
intent to evade duty; it has been held that in revenue neutral situation there can be no
demand: demand has been set aside on the ground of revenue neutrality and that
revenue neutrality is a question of fact and needs to be established in the fact of each
case. In none of these case laws is there any ratio to the effect that even when
suppression of facts is confirmed and when extended period is invoked, penalty under
Section 78 of the Finance Act, 1994 can be set aside. It is settled law that the
ingredients such as suppression of facts etc. with intend to evade duty when
established to invoke extended period of limitation, penalty under Section 11AC of CEA,
1944 | Section 78 of Finance Act, 1994 is mandatory and the adjudicating authority
cannot exercise discretion. The adjudicating authority has also held in paragraph
27.11.4 of the impugned order that the plea of the respondent to invoke the provisions
of Section 80 of the Finance Act, 1994 to set aside the penalty under Section 78 ibid
was not tenable. It is erroneous to allow the plea of revenue neutrality and confirm the
demand on the ground of suppression of facts under proviso to section 73 of Finance
Act, 1994 and then at the same instance drop the mandatory penalty under Section 78
of the Finance Act, 1994. In the present case there is no appeal against the
confirmation of demand and hence following the ratio of the Apex court decisions in the
case of U.O.l. vs Dharmendra Textile Processors — 2008 (231) ELT (SC) and Rajasthan
Spinning & weaving Mills — 2009 (238) E.L.T. 3 (S.C.), the plea of the department is
allowed that the adjudicating authority had erred by not imposing penalty on the
respondent under the provision of Section 78 of the Flnance Act, 1994. However, the
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Act, 1994 in accordance with the provisos thereunder. The appeal filed by the

department is allowed.

7. mmﬁﬁﬁmmﬁmmm@mm%l
The appeal filed by the appellant stands disposed of in the above terms. Wﬂ
Y\\% /
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Date: 22/ ©3 /2018
Attesied
(K. P.-dacob)

Superintendent (Appeals-l)
Central Excise, Ahmedabad.

By R.P.A.D.

To

M/s Interactive Manpower Solutions Pvt. Ltd.,

301, President Plaza, Near Thaltej Cross road, S.G. Highway

Ahmedabad — 380 054..

Copy to:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2 The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C/D.C., C.G.S.T Division: VII, Anmedabad (North).
5. Guard File. )
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