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37fer 3mer ziI (Order-In-Appeal No.): AHM-EXCUS-002-APP- 380-16-17

~(Date): 22.03.2018, -aRf ~ ml"~(Dateofissue): ,9/t;/l~lt"
ft 3am gin, 31Jen (3rfl) ?JU lTiffiT
Passed by Shri Uma Shanker, Commissioner (Appeals)

a 3Tg, ks#tzr 3Ia erca, (ais-VII, 31#Ta1GI- II, 31rm#Ill zrr 5rt
a 3teer i ferimt sf6a
Arising out of Order-In-Original No. SD-01/06/AC/Interactive/17-18 Dated:

17/05/2017
issued by: Assistant Commissioner.,Central Excise (Div-VII), Ahmedabad-II

.:ttcflc>lcfici)/Qklcll&l cfiT GiTd-1' 'Qcrn" 'C@f (Name & Address of the Appellant/Respondent)

Mis Interactive Manpower Solution

al{ carf s 3fl3er 3riits :,qa:rcr nar ?& at a za 3m2gr h ff zrnfnfa z#a
Gfc,N "JfQ' tra;ra=r~ cfif 3-fCfrc;r m grherur 3mrlar Wgr a Gaar & [

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

ala lnl nrgrarur 317laa :
Revision application to Government of India:

(1) (cli) (@) ±tzr 3el era 3@9fzr 1994 #r rr 37a#aa a mraii h a a WITTn mu
at u-err h rra uia h 3iavfgaru 3rdaa 3r&hr fa, 3rd war, fa #inzr, IGT
fcta:rra-r,aft #ifs, #aa tu arar, via mi, a& fee-11ooo1t #6r 5Rt af@ ]

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@i) znfe m R ztf h ma ii sa zf arata fnt zisra znr 3lezr arm i zm Rh#t
sisrar zw cisran iim a ga ii, zn fn@ ±isrw za aisr i a? a f@a#r ra
a:r mM a:isRJil{ i zt ma a uazm atra { tl

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods; exported outside India export to Nepal or Bhutan, without payment of
duty.

3TIWf \:l~lct'i c!fl" '3"~~ cB'.~ cB' ~ \JIT ~ ~ .=fRf c!fl" ~ t &R ~~ \JIT ~
t1m -qct ~ * ~rrfqcp ~. ~. cfi mxr LfTffif err.~· 1TT m mer if fcmr~ (.:f.2) 199a
t1m 109 mxr~- ~ -w m1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ \:l~lct'i ~ (~) Plll4-Jltje'11, 2001 cfi ~ 9 cB' ~ RlAF4t:c ~ ~ ~-8 if 'ctl" >fIBlJT
if,~~ cfi ~ ~ ~ ~ ~ ~ <TTff # st qi-3?r vi or#a mgr #6t 'ctl"-'ctl"
mmIT cfi mrer fer 34a fhur ult af&gt \N[cfi 'ffl[f~ ~- qJT jl!.-c<.J~ft~ 3iasf eat 35-~ if
feufR #6 #grar # rga a 'ffl[f ir31N-6 'cfRrfRt 4R s# e)ft afe¢I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RfclG-J.-i ~ cB" W[f urITT~~~~mm~ q)l=f mmm 200/- tJfm' :fRfR
c!fl- Glg 3ft uni icaaa gaala unrar st 'ill 1 ooo / - c!fl" tJfm' :fRfR c!fl" '1[fq I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr yea, ta sqraa yea vi hara 3rfttr nzntf@raw ,f r9ha.­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

J
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(1)

(a)

(b)

(2)

air 6qrycan 3rf@,fr, 1944 6t arr a5--#t/3s-z # aiasfa­
Under Sectio:n 35B/ 35E of CEA, 1944 an appeal lies to :-

avffast qcniaa a if@ vwftm 4tar zyc, #tu qryen ya ara rfl#tr nrnf@rasu
c!fl" fcmisr ~ ~~ .:f. 3. 31N. cfi. ~. ~ ~ cf>l" -qcr .

the special qench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. P1:1ram, New Delhi-tin all matters relating to classification valuation and.

G@~Rsla qRmct 2 (1) 'cfj' if €@N~ cFi m #l 3r4ta, r@hatr ii v4tar gyea, a€hr
Gqla zgcer vi var srfthr nrzn@rawwr (Rrec) #t 4far 2ft1 #lf8a, rearar i sit-2o, q
}ea sRqza qr,rvs, aft Tar, 3i<1arq--380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New M'etal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

a4hz unlaa gen (r4ta) Pura81, 201 t arr o # sirsfa qua zy-3 ## fefffR f0g 13TT
3rfl#tr nrnfera,vi at nu{ la # f@rs srft fhy mg rrt ta If]fl set sur zye
c!fl- lWT, ~ c!fl- lWT 3j aura ·rnr if nu; s car znsta t cf6i ~~9~~~!._fl ~
iTI.ft 1 Gierqr zc #t mr, nu at l=fTlT 3TTx 'cl<Tmf rnr v4fror s air3,soerg1gs it
srg sooo/- pr hoar#r ssh1.set own zycen #ir, «anon ir it j#,3Jiirji#fig« so

. «alg zn Ga unar ? asi nu¢ 10ooo /- tJfm'~ iWft I c!fl- tJfm' fl 61r's·j
I B t; () , ~

. . \-::' •'""'"'i - -~- .- ;,.. ' ~.. i ..... -::.. .t- _:/
_,.,. .,...C - l

".. -4""$/-±.,,.

0



0

··- 3-­
ea1fki a grr q i vier at srhl zIIr en fhRl if m14ufa a la at
~ 'cjjT "ITT uia nrznf@rawr #l 9ls fer ?y

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) uraru yea. ar@fzm «97o zqrr sit@r #t sq-1 # aiafa feiffR fag 1Jar a r4a zn
3Irr zrenfe/fa Ruff ,Tf@rant # 3mar i v?a #l ya ,R w 6..so ha a zrznra ggca
fea a+Ir zl a1Reg y

0

(5)

(6)

One copy of application or 0.1.0. cts the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a 3j iif@era mai a Riala ar faii at aj st sznr 3naff fhznr oar & uh v#ht yea,
at suraa zgc vi hara ar4tr zrznf@rarer (raff4f@) fq, 1982ff at.
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

fl zyca, a€tu 6qr«a yc gi hara srft4ta nu@rvr (frec), a uf ar@tat #? a
a#car ziiaT (Demand) -qcr 'cis (Penalty) ml 1o% qa arm aar 3r@art& 1srifs, 3rf@raw pa5# 1o c!i"U$
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hc4hr3nra3ilaraa3iri, nf@ ztr "airRt air"(Duty Demanded) ­
.:,

(i) (SJction) is 1Dhaeeuffrfr;
(ii) fw:rr cl'"fNct~~~uffi;
(iii) rdz3f@friiafr 6has«er if@.

> rsqsrmr 'ifaaart'irz qamr#tacer ii, ar4hr' fr atafa rfarfr·re.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. H may be noted that the

· pre-,deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994) . . .

Under Central Excise and!Service Ta_x, "Duty demanded" shallinclude:
(i) amount determined under Section 11 D;
(ii) amount of er~oneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

- ° " -.. . •• . . ' .

scf ii ,gr 3ark if arfl nf@swr a ma sii res arrar «rea zr avs falRa zt at in RR
·re grca h 10%arar at srzi 4ar avs Rafa st aa vs #h 10% aprcrrar tR' <fi'r '71T~ ~I

. . I . • . .
In view of above,\an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where dutyor duty and penalty are m dispute, or penalty, where penalty
alone is in dispute." • ·

.......... --~
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ORDER-IN-APPEAL

This is an appeal filed by the department against Order-in-original No. SD-
01/06/AC/lnteractive/2017-18 dated 11/05/2017 (hereinafter referred to as 'the

impugned order') passed by the Assistant Commissioner, Division-I, Service Tax,

Ahmedabad (hereinafter referred to as 'the adjudicating authority').

2. Briefly stated the facts of the case are that on the basis of searches conducted at

the premises of M/s Interactive Manpower Solutions Pvt. Ltd., 4, Saujanya row House,

Near Darpan Six roads, Ahmedbad (hereinafter referred to as 'the respondent'), who

were providing services under the category of 'Manpower Receuitment Agency', it was

detected, inter a/ia, that the respondent had incurred expenditure in foreign currency

towards various services during the financial years 2010-11 to 2014-15 such as (i)

"Business Support service"; (ii) "Online Information and database Access or Retrieval O
Service" and (iii) "Intellectual Property Services". As these services were provided from

outside India, the respondent as recipient appeared to be liable to pay Service Tax

under Reverse Charge Mechanism (RCM) in terms of Section 65A of the Finance Act,

1994 read with clause (iii) of Rule 3 of the Taxation of Services (Provided from Outside
India and received in India) Rules, 2006 under the respective categories of taxable

service. On the basis of investigations, a demand Show Cause Notice F.t\lo. STC/04-

27/0&A/ADC/Prev(D-1)/2015-16 dated 16/10/2015 (hereinafter 'the SCN) was issued to

the respondent that was adjudicated by the adjudicating authority by issuing the

impugned order. In the impugned order the demand of Service Tax amounting to

Rs.28,54,853/- on 'Business Support service' has been confirmed under proviso to

Section 73(1) of the finance act, 1994 along with interest under Section 75 of the Q·
Finance Act, 1994 but refrained from imposing penalty under Section 76 and Section 78

of the Finance Act, 1994. In the impugned order the demands in respect of "Online
Information and database Access or Retrieval Service" and "Intellectual Property

Services" have been dropped.

3. On going through the grounds of appeal filed by the department, it is seen that

only plea is that even though the adjudicating authority had confirmed demand under

proviso to section 73(1) of the Finance Act, 1994 in respect of Service Tax demand on
'Business Support service', received by the respondent from a foreign service provider
and not paid under RCM, no mandatory penalty under section 78 of the Finance Act,
1994 has been imposed upon the appellant. The departmental appeal contends that the

respondent had contravened the provisions of Section 68~~~~!~~1~ction 88 of the
Finance Act, 1994 and Rules 2 & 6 of the Service Taxes; 1994 f\contravened the$37}Ii · s-· g

} t7 o - -ts " is
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provisions of Section 70 of the ·Finance Act, 1994 read-with Rule 7 of the Service Tax

rules, 1994 by way of suppression of facts and extended period was invoked under

proviso to Section 7391) of the Finance Act, 1994 and therefore, penalty under Section

78 of Finance Act, 1994 was required to be imposed on the appellant. The adjudicating

authority refraining from imposing penalty under section 78 of the Finance Act, 1994 by

citing the ground that the respondent had paid service Tax under RCM, utilized

CENVAT credit and had been sanctioned refund under rule 5 of CCR, 2004 read with

notification No. 27/2012-CE and hence there was no loss of revenue to the government·

as the situation was Revenue Neutral is not in consonance with the provisions of

Section 78 of the Finance Act, 1994 (analogous to Section 11AC of Central Excise Act,

1944). It has been in the departmental appeal that Hon'ble Supreme Court in the case

of U.0.1. vs. Dharmendra Textile Processors - 2008 (231) E.L.T. 3 9S.C.) had held that

penalty under Section 114C of the Central Excise Act, 1944 is mandatory and there is

no discretion to the authorities on quantum of such penalty. Similar view was expressed

by Hon'ble Supreme court in the case of U.0.1. vs Rajasthan Spinning & Weaving Mills

- 2009 (238) E.L.T. 3 (SC) where it has been held that Mandatory penalty under

Section 11AC of CEA, 1944 is not applicable to every case of non-payment or short­

payment of duty but authorities have no discretion on quantum and penalty equal to

duty must be imposed once section 11AC ibid is applicable. Penalty under section

114C of CEA, 1944 is punishment for an act of deliberate deception by the assesses

with the intent to evade duty by adopting any of the means mentioned in Section 114C

of CEA, 1944. It has been further been pointed out in the grounds of appeal that the

Supreme Court has also held that conditions that extend normal period of limitation for

demand to five years under Section 11A also attract imposition of penalty under

Section 11AC.

4. Personal hearing in the appeal was held on 14/03/2018, attended by Shri Bishen

R. Shah, C.A. The learned C.A. reiterated the grounds filed before the adjudicating

authority and pleaded that as per place of supply of services, the service was not

taxable.

.,,

"Online Information and database Access or Retrieval Service" and "Intellectual

Property Services". Theref?r~~ t~ere is no need to discuss the merits of these services

in the instant order. Thg.only issueto be decided is whether, it was legally binding on
he adjudicating autu6riy to impose penalty under s.678or;e Finance Act, 1994

in respect of ServicrTax demand co~firmed by ,f~t~~~j)\.~/period being such

°el 3re\# »
· N.° ¢',- o,1e' .>,±

5. I have carefully gone through the facts of the case on records and the grounds of

appeal filed by the department. At the outset it is pertinent to note that the department is

not in appeal against the dropping of Service Tax demand in respect of the services of
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Service Tax that was not paid by the respondent under RCM on 'Business Support

service' received from a foreign service provider.

6. On going through the discussions in paragraph 27.8, 27.8.1, 27.8.2 and 27.8.3 of

the impugned order it is seen that the charge of suppression of facts has been upheld

and the plea raised by the respondent that extended period of demand was not

invokable has been rejected by the adjudicating authority who has held that the plea

that in a revenue neutral situation extended period of demand cannot be invoked is not

acceptable as there was suppression of fact with intention to evade Service Tax.

Contrastingly, in paragraph 27.11.4 of the impugned order, the adjudicating authority

has dropped the proposal to impose penalty under section 78 and Section 76 of the

Finance Act, 1994 on the ground of Revenue Neutrality. It has also been held that he

agrees. with all the citations relied upon by the respondent in this regard. There are

about 13 case laws discussed in paragraph 27.11.3 of the impugned order that were

relied upon by the respondent. The issues dealt with in these case laws are that refund

of Service Tax paid under RCM has been allowed; CENVAT credit of Tax paid under 0
RCM is allowed; it has been held that in the case of revenue neutrality there can be no

intent to evade duty; it has been held that in revenue neutral situation there can be no

demand; demand has been set aside on the ground of revenue neutrality and that

revenue neutrality is a question of fact and needs to be established in the fact of each
case. In none of these case laws is there any ratio to the effect that even when

suppression of facts is confirmed and when extended period is invoked, penalty under

Section 78 of the Finance Act, 1994 can be set aside. It is settled law that the

ingredients such as suppression of facts etc. with intend to evade duty when
established to invoke extended period of limitation, penalty under Section 11AC of CEA,

1944 I Section 78 of Finance Act, 1994 is mandatory and the adjudicating authority

cannot exercise discretion. The adjudicating authority has also held in paragraph 0
27.11.4 of the impugned order that the plea of the respondent to invoke the provisions

of Section 80 of the Finance Act, 1994 to set aside the penalty under Section 78 ibid

was not tenable. It is erroneous to allow the plea of revenue neutrality and confirm the
demand on the ground of suppression of facts under proviso to section 73 of Finance

Act, 1994 and then at the same instance drop the mandatory penalty under Section 78

of the Finance Act, 1994. In the present case there is no appeal against the

confirmation of demand and hence following the ratio of the Apex court decisions in the

case of U.0.1. vs Dharmendra Textile Processors -- 2008 (231) ELT (SC) and Rajasthan

Spinning & weaving Mills - 2009 (238) E.L.T. 3 (S.C.), the plea of the department is

allowed that the adjudicating authority had erred by not imposing penalty on the
respondent under the provision of Section 78 of the Finance Act, 1994. However, the

appellant is eligible for the reduced quantum o{g~~Section 7& of Finance
4. @ ks
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Act, 1994 in accordance with the provisos thereunder. The appeal flied by the

department is allowed.

7. 34tsar aarrat#r are 3r4trm feqzr 3qi=aala far srar?I
The appeal filed by the appellant stands disposed of in the above terms. , , y,r[}_y%2

(3mr gin)

3rgaa (3r#tr-£)

Date: 221 03/2018

(K. P. cob)
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

ByR.P.A.D.
To
M/s Interactive Manpower Solutions Pvt. Ltd.,
301, President Plaza, Near Thaltej Cross road, S.G. Highway
Ahmedabad - 380 054 ..

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C / D.C., C.G.S.T Division: VII, Ahmedabad (North).
5. Guard File.

6.P.A.
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